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HE Reſpondent, the ;th of Auguſt, 17 14. enter d into Articles with Sir Saran! A | i 
Ent. then Lord Mayor of London, Sir John Parſons,and others, Truſtecs, appointed by A F 
of Parliament, 12 Anne, intitled, An Act for ſtopping Daggenham-breach, and preſer- 99 5 —4 
wing the Navigation of the River of Thames for 16300 l. to ſtop the ſaig Breach, , 
15 Months after the Date of the ſaid Articles. | ED | 
The Reſpondent, before he began on the ſaid Work, vir. 3d. d. September then following, enter d into | | 
a Contract with Humphrey Parſons, Eſq; for him to become a Partner with him for ſome Part in the if 
ſaidUndertaking, and then the Reſpondent bought Materials, as Chalk, Chalk-rubbiſh, Maſts for Piles, En. 
| Rag-ſtones, Hay-hurdles, Iron-work, &c. and made two Sluices, at a very great Expence, and car- 3 
ried on the Works with great Vigour, ſo that in April following a Survey was, by the Truſtees ap- 
pointed to view the ſame, and his Works were approv'd, and a Repou to them made that the Re- 
ſpondent proceeded in a Workman-like Manner; but the Summer proving ſtormy and bad, the like 
not having been known before, or ſince; the Reſpondent was thereby greatly hinder d, howey er, He -- 
brought the Breach to a Cloſure within 10 Yards, (which before was 133 Yards) and provided a Ship : 
full of Chalk, and Chalk-rubbiſh, and other Matters to be =_ therein, but, by ſome ill deſigning - 8 
Perſon, the Ship was ſunk at her Moorings in the Night, before ſhe was to be ſunk in the Breach, | 
whereby the Reſpondent was prevented ſtopping it, and the Reſpondents Time for ſtopping the ſaid 
Breach expiring, the Truſtees refuſed him longer Time, notwithſtanding he pray'd another Summer, 
and tender'd unqueſtionable Security for the ſame ; beſides what he had laid out on the Breach, nor 
doubting but to have perform'd it in that Time, but he was refuſed, and ſet „and thereupon the 
Reſpondent, was obliged to leave all his Materials at the Breach, which - conſiſted of ſuch Matters 
as aforeſaid, and had coſt him above 8000 J. beſides 1500 J. in Workmen's Wages. 
That other Perſons applying to the Truſtees to be concern'd to ſtop the Breach, three indifferent 
Perſons, skilful in thoſe Matters, were imploy'd by ſuch Perſons and the Reſpondent, to value and 
appraiſe his ſaid Materials, and which they did at 3762 J. and the Reſpondent was offer d 3000 J. for 
the ſame by one Mr. Tanner, before the Truſtees, who applied to have been concern d, and which 
all remain d on the Premiſſes when the Appellant enter'd on his Work, and the Appellant being im- 
ploy'd by the Truſtees to ſtop the Breach; he enter'd thereon in Fanuary, 1715. and in Tune fol- | 
lowing, to the Reſpondent's ſurprize, the Appellant ſent him a Letter, that if the Reſpondent would 
chooſe a Man, he would chooſeanother to appraiſe the Materials, and he would pay the Reſpondent „ 
for ſuch as he had Occaſion for, altho, at the making his Contract with the Truſtees, he promiſed 
the Reſpondent's Son- in- Law, that he would not only pay the Reſpondent the full Value of what 
the Materials coſt him, but, alſo, the Charges he had been at in bringing the ſame to Daggenham:- breach 
and having made Uſe of the Reſpondent's Materials, and the Sluices, and refuſing to pay for them, 
and the Defendant Parſons refuſing to perform his Contract, the Reſpondent brought his Bill in the 
Court of Chancery the 251% of June, 1717. againſt him for the Performance of the, ſame, and a- 
gainſt the Appellant to diſcover what Materials of the Reſpondent's he had made Uſe of, and that he | 
| | Might be paid for the ſame. To which Bill they having put in their Anſwers ſeparately, and Wit— 
neſles having been examin'd on both Sides, and, particularly, by the Appellant, by two CommiM:- 
ons held at the Breach ; the Cauſe came on to be heard before the Lord Chancellor, the 105 Day 
of November, 1718, when it was ordered that the Appellant Perry ſhould Accompt before Mr. 
Rogers, then one of the Maſters of the ſaid Court of Chancery, for what he had uſed of he Re 
ſpondent's Materials and Effects in ſtopping the ſaid Breach, and t 88 aſſertain the Value thereof, 1 5 


the Appellant to pay the Reſpondent for them, and reſerved the aſideration of Coſts in Chancery 
| till after the Report. . 


Mr. Parſons was alſo decreed to perform his Agreement, and pay we e ſixth Part 
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of theCharge he had been at, and the Maſter was to ſtate the ſame, which he accordin d, and the 
Money the Maſter found due from Mr. Parſons has ſince been paid to the Reſponden wy bio. 
N.. By the Maſter's Report, as to Mr. Parſons, it appears, that the Reſpondent had) ' 4 

laid out for 43954 Tonn of Chalk brought to the Breach the Sum of 3112 J. 195. a 

10 4. but he charges the Appellent only with 24777 Ton, which'\at 17 4. per 1000 75 3 
amounts to 


And for Men's Wages, and other Materials, W Cordage, and other Matters 3 
hereafter mention d, the farther Sum of | PEE NN 
Ihe Maſter after Examination of many Witneſſes, on both Sides, before him, as to th Appellant, 
| prepared a Draught of his Report, to which the Appellant made N. Objections, moſt of which 
were overruled. And. 

Made his Report, and thereby reported the ſaid Appellant indebted to the Reſpondent in athe Sum . 
of 12257. 19 f. 064. for the Particulars, and Things in the Schedule to his Report; 200 J. of 
which was for the Uſe of two Sluices the Reſpondent had ſet up, and the rcſt tor Piles, Chalk, 
Hay, hurdles, Iron-work, Cc. Toxeyery Item of which Report the Appellant took a particular Ex- 
ception, and the, ſaid Exceptions coming on to be argued before the late Lord Chancellor on the 
zh and 6th of Marci, 1721. he, on hearing the ſame, was of bs wank the Appellant had uſed the 


— es Reſpondent 


1 LS : 2:66 eas 
Reſpondent's Chalk, and overruled the Appellant's two firſt Exceptions, but reſerved the 3 
| deration, Whether the Maſter had not allow'd the Reſpondent too much for ſuch Chalk, till the 
eAp. 13, Exceptions were further heard; and on the further hearing thereof the Proofs differing, the Lord 
1722, Chancellor order'd, That the Parties ſhould procced to Tryal in the Court' of Kings-Bench, to try 
what Materials of the Reſpondents, and to what Value, were taken away, or made uſe of by the Ap- 
pellant, or his Order, and the Iſſues to be divided, if too long to 15. once, and the Maſter to ſet- 


— 


tle them, if the Parties differ d; and directed another Iſſue to try Whether tlie ſaid Sluices, ſet up by 
the Reſpondent were of any, and what Uſe, or Benefit to the Appellant, and what the Reſpondent 
deſerved from the Appellant in reſpect thereof, and after the Tryal either Party was at Liberty to fe. 

ſort back to the Court. EE 5 5 . 

July 6. The Words taken awyy being not, at firſt, in the Minutes, the Lord Chancellor order d, on hear. 

ing Council on both Sides, that they ſhould be in the Order, and the Maſter being ready to ſettle the 

Iſſues, ſo as to have try'd the Cauſe before Hyllary Term, 1722. the Appellant applied to the Lord 

Feb. 6. Chancellor, by Petition, to have the Iſſues alter'd as to the Words taten away, and on hearing Coun- 
1722. cil on both Sides, it was then order'd the ſame ſhould ſtand as drawn up, and it being then pretended 
the Appellant had taken away, and laid up ſome of the Reſpondent's Materials in ſafety for him, It 
was by this Order provided, that if the Jury found any ſuch Thing done, they were to indorſe · thoſe 

. Materials, and the Values thereof on the Poſten. | ES 
May 18. That by the Appellant's Delays in ſettling the Iſſue, and the Lord Chief Juſtice Pratt Illneſs, ſo 
1723. as not to be able to try the ſame; the Reſpondent applied to have the ſaid Iſſues try'd in the Court of 

. Common-Pleas before the Lord Chief Juſtice King, which was ordered accordingly. 

_eAug. 5, That the Appellant having printed Caſes, in Nature of Libels, complaining of the Lord Chancellor; 
1723. and the Maſter, and the Reſpondent's Witneſſes, with Intent to miſlead the Evidence and Jury ; he 
woas on an Attendance by Council, on both Sides, committed to the Fleet, and, on his paying Colts, 

was diſcharged in October. ** 5 el n . 
That purſuant to the ſaid Order of the 187% of May, the Reſpondent got the Cauſe enter'd for 
ebruary, 1723. altho' the Appellant had got it put off ſeveral Times, and the ſame coming on; but 
before the Reſpondent's Council had open d his Caſe, the Appellant, both by himſelf and Council, pre. 
tended the Cauſe was long, and impoſſible then to be gone thro), being the laſt ſitting after Hillary 
Term, and preſsd the Reſpondent to refer it to five of the Jurymen, then ſworn, which the Reſpons, | 
dent conſented to, and five of the Jurymen were then choſe, and order'd by the Lord Chief Juſtice 
King to meet at proper Times and Places, and hear both Parties, and theirEvidence, and make their 
Award, and that their Award ſhould be indorſed on the Poſtea, as their Verdict; thereupon a Rule 
was taken out by the Reſpondent's Attorney, and made a Rule by Conſent, and which was afterwards 
cult n c ooo ĩ ĩͤ w 
That the Parties and their Agents and Witneſſes attended the ſaid Referrees, and after about 12 At. 
tendances, at leaſt, went thro their Evidence, and ſometime after the Reſpondent preſſed for an A. 
ward, but the Referrees did not think fit to make any. V DD wu 
That Reſpondent finding the Referrence fruitleſs, and that he was in Danger of being ruin'd, pro- 


17122. 


no Pretence that any of the Appellant's Evidence was out of the Way, the Jury, after they had been out 


an Hour, and conſider'd the Matter, brought in a Verdict for the Reſpondent; that the Appellant had 
made Uſe of his Materials and Things, and which he ought to pay for, the Sum of 1520 J. and that he 
ought to pay the Reſpondent for the Uſe and Benefit he had of his Sluices 200 J. more. 


Aug. 27. On this the Reſpondent applied to the Lord Chancellor to bring on the Cauſe on the Equity reſerved, | 


1724. and 't was order d to ſtand for the 137% of October; but the Appellant got the Cauſe adjourned till the 
| 31/4 of October, and he was then at Liberty to move for a new Tryal. But before this, vis. 
Oct. 24. TheAppellant moved the Court ofCommon-Pleas for a new Tryal, and which motionlaſted near two 
1724. Hours, and after the Lord chief Juſtice had ſtated the Evidence on both ſides, the three other Judges, 
OZ. 31. and his Lordſhip, unanimouſly refus d anew Tryal, and the Cauſe coming on before the Lord Chancel- 
OR lor on the Equity reſerved, the Appellant moved the Lord Chancellor for a new Tryal, which was 
deny d, and a Decree made for the Appellant to pay the Reſpondent the 1720/. ſo recover'd, and 
— his Coſts at Law, and in Chancery; and the Appellant being going abroad in the Year 172 1, the Re- 
: ſpondent obtain'd a Ne exeat Regno againſt him, and he being taken up thereupon, and having, i 
order to his being diſcharged; enter'd into a Recognizance of 1600 J. Penalty, with ewo Sarees 


to abide the Event of the Accompt ; the Reſpondent is at Liberty to ſue this Recognizance if the 


Appellant did not pay the 1720 4. on Demand. 


4 


Dec. 15. The Decree being ſigned and inrolled, and the Appellant ſerved with a Writ of Execution the + 


of December laſt, hath thought fit to appeal from the ſaid Decree and Proceedings, whereon the ſame 
is founded, and hath aſſigned the following Objections to the ſame. — 


Object. 1. For that by the Order the Iſſues are directed to be tried in London; whereas the Matters were tran- 


ſacted in Eſſex, and therefore the Direction for the Tryal in London was a Prejudice to the Appellant; 

| and, as he ſubmits, it to your Lordſhips, contrary to the common Law and approved U ſage of thc 
3 Kingdom. „ . 8 V 15 : 

Aiſuer. As to the Facts and Circumſtances being better known in Eſſex thah by a London Jury, is 

5 very abſurd, for the four firſt Iſſues were to try what Chalk, Rag- Stones, Piles, Planks, Baul ks, 

Deals, Iron-Work, Nails, Spikes, Hay, Hurdles, Baskets, Maunds, Hawks, Shovels, Wheelbarrows, 
Spades, Pickaxes, and Anvil and Hamers, &. the Appellant took away. or uſed of the Reſpondents 5 | 
and the Reſpondent was to prove that, and the Value, and did ſo; and then ſurely a Jury of London anc 
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|. judge what Damages to give; and the Appellant or his Council ade no Objection to the trying it it 
| London, at pronouncing the Order, nor at the times of applying to the Court about ſettling the Oc: 
2 — den or the Iſſues as before ſet forth; and tis very uſual in caſe of Iſſues directed by the Court of Chan- 
cery, to direct them to be tried in London or Middleſex. | 
Object. 2. For that the Facts on which the Merits of the Cauſe depends, being of a very uncommon and 
complicated Nature, requiring not only a perfect Knowledge of the Situation of the Appellant's and 
Reſpondent's Works, but a competent Knowledge of the . them, the Jury being Lon- 3 
don Tradeſmen, and not permitted to view the Works, were not capable of judging the Tendency f 
and Force of the Bvidence on the Appellant's Part. | | I” 
Anſwer. The Reſpondent's Works were Maſts drove into the Ground, and Timber and Boards nailed to 
them, and Chalk, Rag-ſtonesand Hay, and other Matters as Chalk-Rubbiſh, ec. thrown in between, 
and kept together with Planks and Hurdles, and the ſaid. Timber and Boards, in order to ſtop the 
Water, the nature of which was fully proved on the Tryal, as alſo the Situation of both Parties 
Works, ſo very eaſily to be comprehended by Plans, by any reaſonable Man, and a view could not 
give the Jury any better Light, the Appellant having pulled the Reſpondent's Works to pieces, and 
the Water and Mud having waſhed and filled up the Places, ſo that it was impoſſible for any Perſon 
by a View, to judge or give any reaſonable Conjecture, whether the Reſpondant's Works or Slui- 
ces were of any Advatange to the Appellant, and this appeared by the Oath of four skilful Perſons 
in an Affidavit, which was made and read on the Appellant's Motion for a View the 23 of Novem- 
ber 1723, and for which and other Reaſons the View was denied by the Court. 5 
0bjeft. 3. The Matters being tried on the aforeſaid Iſſues rather than in a general Action of Treſpaſs or Tro- 
ver; the Appellant was totally deprived of the Evidence of the Reſpondent's obſtinate and wilful 
refuſal to attend and look after his Materials and Effects, whey they were broken down by the Ap- 
pellant, tho he gave the Reſpondent timely Notice. 8 „ 
Anſwer. Ik tlie Appellant had not liked the Iflues, he ſhould have appealed therefrom before the Trial; 
and as to the pretended obſtinate and wilful refuſal of the Reſpondent's looking after his Materials, 
when he gave Notice, as pretended : the Appellant began his Works in February 1715, and he” 
had not then any Materials or Things to work with, and uſed the Reſpondents, as was proved at the 
Tryal by the Appellants own Servants, and continued on ſo to uſe them, as was alſo proved; and be- 
| ſides, the Appellant, when he was imploy'd at firſt, declared he would pay the Reſpondent for his Ma- 
_ terials, and alſo for his Charges of bringing them to the Breach, as was made appear by Proof, be- 
fore Lord Chief Juſtice King; upon which Promjſe the Reſpondent expected to be paid for his Ma- 
—- tctials, having heard nothing to the contrary theredf, till June 1716, when he had made ule of them 
for four Months: And there was no need for the Appellant to have meddled with the Reſpondents — -4 
Works, or have taken them down, unleſs to uſe them, which was alſo proved on the Trial, and in the « 


* 


Depoſitions in Chancery. 


Object. 4. For that the Materials and Effects charged or ſuppoſed to be uſed by the Appellant, being com- 
plicated in the Iſſue, with thoſe ſuppoſed to be taken away by him, the Appellant had a manifeſt 3 
Diſadvantage upon the Trial; for that the Iſſues being in the Diſjunctive uſed or taken away, =» 
the Proofs of either Facts would neceſſarily entitle the Reſpondent to a verdict for the whole; where- 
as the Appellant is adviſed the Act of Parliàment 1 2* Anne, did fully juſtify his taking away and re- 
moving all ſuch Works that were made by any Undertaker before him, and the Materials where- 
of they conſiſted, as ſtood in his Way, and were an Obſtruction to him in carrying on his Norks: 
And the ſaving mentioned in the Order of the r 3th of April 1722, could not Compenſate for the 
Diſadvantage, becauſe it could not be conſtrued to extend to the Chalk which upon the Appellants 
breaking up the Reſpondent's Works, he'cauſed for the Reaſons in his Antwer, to be thrown into 
the deep Places of the Breach; nor was it of any ſervice in Relation to the Timber, which the Ap- 
pellant laid upon the Banks for the Reſpoijdents Uſe : That the Banks and all the near Parts being 
ſubject to Overflowings of the Tide, the Timber notwithſtanding the ſaid Caution, was carried away 
by the Waters, and could not be proved by the Appellant, to have come to the Reſpondent's Uſe ; and 
ſuch Part as was not carried away, was lodged by the Reflux of the Water in diſtant Parts, and carti- 
ed away by the Country People, as well as great Quantity of the Appellant's Materials. . 
Anſæer. The Appellant tried the Court twice 1 the wording the Order and Iſſues, therefore ſhould have 
_ . appealed before the Tryal; and the Reſpondent does not apprehend there is any thing in the Act of 
Parliament toimpower the Appellant, totake away or uſe any Materials of any Undertaker, which 
had not been paid for, as the Reſpondent's had not, nor could it ſo be, as tothe Reſpondent, the Act 
being before he made his Contract, and it was plainly proved the Reſpondent's Works did not 
ſtand in his Way; therefore the Order of the 1.3th of April, was a full Direction for the Jury to con- 
ſider of any Thing that was laid up for the Reſpondent; and they did conſider the ſame, and made 
the Appellant an Allowance for ſome Materials he ſo proved to be laid by, as they declared when 
they gave their Verdict, they being asked that Queſtion by the Court; and as to his throwing the 
Chalk in the deep Holes of Water, 40 Yards from his Works, becauſe it would coſt him more than 
twas worth, to carry it away, as is pretended: It was fully proved at the Trial, and hy ſeveral of 
the Depoſitions in Chancery, that he threw large Quantities into and at the Foot of his Works, and 
carried a great deal to amend his Sluices ; and beſides that Chalk he threw in, tho' above 100 
| Foot from his Works, was uſeful to ſtrengthen and ſupport the Foot of them, they having blown 
up twice, and the Reſpondent's never ſtirr'd till the Appellant pulled them up for uſe, but was proved. 
on the Trial that the Appellant order'd his Workmen from Time to Time to take and uſe the Ref- 
pondent's Materials, and that they did ſo as long as there was any; and had not the Appellant demoli- 
Os ſhed them, they would ſtill have ſtood, and none would have been waſhed wax. 
Object. 5. For that the Iſſues relating to the Materials uſed or taken away being indefinite and not tied up to 
3 the filing the Bill, the Jury included in their Virdict, as well ſuch as were taken away after the filing 
the Bill as before. I EOS 7 © 
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1 any of the Reſpondent 8 Materials were proved to be 1 or taken away by the Appell after 7 
the Bill filed and the jury included them in the Verdict, yet the Appellant was not injured thereby, 
for ſince he had them at any Time, he ought to pay for them, and if they had not been now included, 
there muſt have been another Suit for them, which would have been more coſt to him. 

For that the Verdict on the 5th Iſſue, relating to the Reſpondent's Sluices, is repugnant and con- 
tradictory to the Plantiffs Allegation in his Bill, where the Reſpondent aſſerts the Booms, a- croſs his 
| Sluices, and the Flood- Gates and Aprons of the ſame were cut and deſtroyed and turned al drift, be- 
fore the Appellant enter d on his Undertaking, and yet the Jury have found that the Sluices were of Uſe 
to the Appellant, and that he ought to pay the Reſpondent for the Uſe and Benefit he had by them 200 /. 

If the . s Bill be as above, it was done by his Sollicitor, by miſtake, for only one Boom 
was cut, and which Boom is only a Beam a-croſs the Sluices, to preſerve their falling inward, and the 
Aprons and Gates were but a little out of Order, and it was proved at the Trial, that the Sluices might 
have been amended for 4 or 54. long after the Reſpondent had 
that the Sluices coſt 800 J. or thereabouts, and were of great Service to the Appellant in his Under- 
10 Vabeg that if it had not been for _— to draw off the back Water, he could not have finiſhed 


his Un 


rtaking, he making no cut or 
work; and it was further proved, that 


been forced to quit the Works, and 


N15 er Sluice for eleven Months or more, after he began to 
f the Flood · Gates and Aprons had been quite gone, yet the 


Sluices were of great Service, by Reaſon they were a Mile nearer the Sea, and as the Water came in 
there firſt, it met the Water at the Breach, and prevented 1 it's running with ſuch Force, and it ebbing 


at the Sluices two Minutes ſooner than at the Breach, it drew off the back Water ſooner, and preven- 


red its coming with ſuch Force on the Back of his Works, and hedid notſtop them op till he had once 
finiſhed his Works, he mifcarrying twice as aforeſaid. 

That the Reſpondent has been ſo much harraſſed by the Appellant that he is almoſt ruined by the 
Expence, and the Appellant hath had 2 5000 /. from the Truſtees, and 1 5000/7, from the Parliament, 1 
as alſo a 1000 J. or upwards from the Land- Owners, for ſtopping the ſaid Breach; and the Reſpon- 
dent, who hath been a Servant in the Royal Navy for 40 Years paſt, is not able to bear any further Ex- 
pence, he having borrowed Money to ny on this Suit, and daily * to be troubled for the ſame. | 


_ Wherefore the Reſpondent 35800 hopes he ſhall not be put to any further Expence and 


| * 55 but that — SN will et the mw Appeal, with Cofts. 
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